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Fact Sheet #17C: Exemption from overtime and record keeping obligations for Executive and
Administrative Employees Under the Fair Labor Standards Act (FLSA). This fact sheet provides
information on the exemption from minimum wage and overtime pay provided by Section

13(a)(1) of the FLSA as defined by Regulations, 29 C.F.R. Part 541, as applied to administrative
employees.

The FLSA requires that most employees in the United States be paid at least the federal
minimum wage for all hours worked and overtime pay at not less than time and one-half the
regular rate of pay for all hours worked over 40 hours in a workweek.

However, Section 13(a)(1) of the FLSA provides an exemption from both minimum wage and
overtime pay for employees employed as bona fide executive, administrative, professional and

outside sales employees. Section 13(a)(1) and Section 13(a)(17) also exempt certain computer
employees.

To qualify for exemption, employees generally must meet certain tests regarding their job duties
and be paid on a salary basis at not less than $684 per week. Job titles do not determine exempt
status. In order for an exemption to apply, an employee’s specific job duties and salary must
meet all the requirements of the Department’s regulations.

Executive Exemption

To qualify for the executive employee exemption, all of the following tests must be met:
*The employee must be compensated on a salary basis (as defined in the regulations) at a ratenot
less than $684* per week;

*The employee’s primary duty must be managing the enterprise, or managing a customarily
recognized department or subdivision of the enterprise:

*The employee must customarily and regularly direct the work of at least two or more
otherfull-time employees or their equivalent; and

*The employee must have the authority to hire or fire other employees, or the employee’s
suggestions and recommendations as to the hiring, firing, advancement, promotion or any other
change of status of other employees must be given particular weight.
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Primary Duty

“Primary duty” means the principal, main, major or most important duty that the employee
performs. Determination of an employee’s primary duty must be based on all the facts in a
particular case, with the major emphasis on the character of the employee’s job as a whole.

Management

Generally, “management” includes, but is not limited to, activities such as interviewing,
selecting, and training of employees; setting and adjusting their rates of pay and hours of work;
directing the work of employees; maintaining production or sales records for use in supervision
or control; appraising employees’ productivity and efficiency for the purpose of recommending
promotions or other changes in status; handling employee complaints and grievances;
disciplining employees; planning the work; determining the techniques to be used; apportioning
the work among the employees; determining the type of materials, supplies, machinery,
equipment or tools to be used or merchandise to be bought, stocked and sold; controlling the
flow and distribution of materials or merchandise and supplies; providing for the safety and
security of the employees or the property; planning and controlling the budget; and monitoring or
implementing legal compliance measures.

Customarily and Regularly

The phrase “customarily and regularly” means greater than occasional but less than constant; it
includes work normally done every workweek, but does not include isolated or one-time tasks.
Two or More

The phrase “two or more other employees” means two full-time employees or their equivalent.
For example, one full-time and two half-time employees are equivalent to two full-time
employees. The supervision can be distributed among two, three or more employees, but each
such employee must customarily and regularly direct the work of two or more other full-time
employees or the equivalent. For example, a department with five full-time nonexempt workers
may have up to two exempt supervisors if each supervisor directs the work of two of those
workers.

Particular Weight

Factors to be considered in determining whether an employee’s recommendations as to hiring,
firing, advancement, promotion or any other change of status are given “particular weight”
include, but are not limited to, whether it is part of the employee’s job duties to make such
recommendations, and the frequency with which such recommendations are made, requested,
and relied upon. Generally, an executive’s recommendations must pertain to employees whom
the executive customarily and regularly directs. It does not include occasional suggestions. An
employee’s recommendations may still be deemed to have “particular weight” even if a higher
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level manager’s recommendation has more importance and even if the employee does not have
authority to make the ultimate decision as to the employee’s change in status.

Administrative Exemption

To qualify for the administrative employee exemption, all of the following tests must be met:
*The employee must be compensated on a salary or fee basis (as defined in the regulations) at a
rate not less than $684* per week;

*The employee’s primary duty must be the performance of office or non-manual work directly
related to the management or general business operations of the employer or the employer’s
customers; and

*The employee’s primary duty includes the exercise of discretion and independent judgment with
respect to matters of significance.

Primary Duty

“Primary duty” means the principal, main, major or most important duty that the employee
performs. Determination of an employee’s primary duty must be based on all the facts in a
particular case, with the major emphasis on the character of the employee’s job as a whole.
Directly Related to Management or General Business Operations

To meet the “directly related to management or general business operations” requirement, an
employee must perform work directly related to assisting with the running or servicing of the
business, as distinguished, for example from working on a manufacturing production line or
selling a product in a retail or service establishment. Work “directly related to management or
general business operations” includes, but is not limited to, work in functional areas such as tax;
finance; accounting; budgeting; auditing; insurance:; quality control; purchasing; procurement;
advertising; marketing; research; safety and health; personnel management; human resources;
employee benefits; labor relations; public relations; government relations; computer network,
Internet and database administration; legal and regulatory compliance; and similar activities.
Employer’s Customers

An employee may qualify for the administrative exemption if the employee’s primary duty is the
performance of work directly related to the management or general business operations of the
employer’s customers. Thus, employees acting as advisors or consultants to their employer’s
clients or customers — as tax experts or financial consultants, for example — may be exempt.

Discretion and Independent Judgment

In general, the exercise of discretion and independent Judgment involves the comparison and the
evaluation of possible courses of conduct and acting or making a decision after the various
possibilities have been considered. The term must be applied in the light of all the facts involved
in the employee’s particular employment situation, and implies that the employee has authority
to make an independent choice, free from immediate direction or supervision. Factors to consider
include, but are not limited to: whether the employee has authority to formulate, affect, interpret,
or implement management policies or operating practices; whether the employee carries out



Page 4

major assignments in conducting the operations of the business; whether the employee performs
work that affects business operations to a substantial degree; whether the employee has authority
to commit the employer in matters that have significant financial impact; whether the employee
has authority to waive or deviate from established policies and procedures without prior
approval, and other factors set forth in the regulation. The fact that an employee’s decisions are
revised or reversed after review does not mean that the employee is not exercising discretion and
independent judgment. The exercise of discretion and independent judgment must be more than
the use of skill in applying well-established techniques, procedures or specific standards
described in manuals or other sources.

Matters of Significance

The term “matters of significance” refers to the level of importance or consequence of the work
performed. An employee does not exercise discretion and independent judgment with respect to
matters of significance merely because the employer will experience financial losses if the
employee fails to perform the job properly. Similarly, an employee who operates very expensive
equipment does not exercise discretion and independent judgment with respect to matters of
significance merely because improper performance of the employee’s duties may cause serious
financial loss to the employer.

Coverage: There are two ways in which an employee can be covered by the law: "enterprise
coverage" and "individual coverage."

Enterprise Coverage: Employees who work for certain businesses or organizations (or
"enterprises") are covered by the FLSA. These enterprises, which must have at least two
employees, are those that have an annual dollar volume of sales or business done of at least
$500,000. Enterprises that were covered by the FLSA on March 31, 1990 continue to be subject
annual dollar volume of sales or receipts of $250,000 or more.

Individual Coverage: Even when there is no enterprise coverage, employees are protected by
the FLSA if their work regularly involves them in commerce between States ("interstate
commerce"). The FLSA covers individual workers who are "engaged in commerce or in the
production of goods for commerce."

Examples of employees who are involved in interstate commerce include those who: produce
goods (such as a worker assembling components in a factory or a secretary typing letters in an
office) that will be sent out of state, regularly make telephone calls to persons located in other
States, handle records of interstate transactions, travel to other States on their jobs, and do
janitorial work in buildings where goods are produced for shipment outside the State.

Also, domestic service workers (such as housekeepers, full-time babysitters, and cooks) are
normally covered by the law.



CODE OF CONDUCT ON PERSONNEL MATTERS

The Board of Directors in addressing any personnel matter must abide by the following
process.

. The Property Manager, representing the Board, is the one and only point of
contact for Board and Committee members; only the Property Manager, Board
President or a Board member specifically authorized by the Board instructs and
supervises the Resident Manager.

. The Resident Manager instructs and supervises the Association employees and
contracted workers.

o Any Board member outside of a Board meeting is just like any other Homeowner:
they have no authority to speak for or to represent the Association or its Board. That is,
one point of contact, the Property Manager or a specific Board member designated as
such, is the one which provides a consistent, steady, reliable, united voice.

o Unless otherwise authorized by the Board, no Board member or Committee
member is allowed to tell the Resident Manager (or other employee of the Association)
how to perform his/her job duties, or what to do. The Resident Manager cannot serve
multiple authorities; only one person is able to instruct the Resident Manager and that
is the Property Manager through direction of the Board and a duly called Board
meeting.

. Board meetings are not to be used as a performance review by Board members
of the Resident Manager or other Association employees or Board members.

. Performance discussions or reviews of the Resident Manager are usually done
during yearly reviews conducted by the Board. All other employees are hired and
supervised by the Resident Manager. If a Board member has a problem with or
questions about the Resident Manager regarding job performance or duties, then they
must submit those questions in writing to the President, and if necessary they will be
discussed in private. All discussions about employees should be held in Executive
Session.

. In the event a Board member breaches the Association's policy, or the exclusive
confidentiality of an "Executive Session", the Association could be empowered through
its bylaws to take any and all action(s) available in accordance with the law and the
Association governing documents to protect the Association and their members from
such a breach.
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BACKGROUND CHECKS FOR CONDOMINIUMS AND COOPERATIVES

§378-2.5 Employer inquiries into conviction record. (a) Subject to subsection (b), an
employer may inquire about and consider an individual's criminal conviction record
concerning hiring, termination, or the terms, conditions, or privileges of employment;
provided that the conviction record bears a rational relationship to the duties and
responsibilities of the position.

(b) Inquiry into and consideration of conviction records for prospective employees shall
take place only after the prospective employee has received a conditional offer of
employment which may be withdrawn if the prospective employee has a conviction record
that bears a rational relationship to the duties and responsibilities of the position.

(c) For purposes of this section, ""conviction" means an adjudication by a court of
competent jurisdiction that the defendant committed a crime, not including final
judgments required to be confidential pursuant to section 571-84; provided that the
employer may consider the employee's conviction record falling within a period that shall
not exceed the most recent ten years, excluding periods of incarceration. If the employee or
prospective employee claims that the period of incarceration was less than what is shown
on the employee's or prospective employee's conviction record, an employer shall provide
the employee or prospective employee with an opportunity to present documentary
evidence of a date of release to establish a period of incarceration that is shorter than the
sentence imposed for the employee's or prospective employee's conviction.

(d) Notwithstanding subsections (b) and (c), the requirement that inquiry into and
consideration of a prospective employee's conviction record may take place only after the
individual has received a conditional job offer, and the limitation to the most recent ten-
year period, excluding the period of incarceration, shall not apply to employers who are
expressly permitted to inquire into an individual's criminal history for employment
purposes pursuant to any federal or state law other than subsection (a), including: ...

(16) The board of directors of a cooperative housing corporation or the manager of a
cooperative housing project pursuant to section 4211-12;

(17) The board of directors of an association under chapter 514B, or the managing agent
or resident manager of a condominium pursuant to section 514B-133;



[§378-2.7] Employer inquiries into and consideration of credit history or credit report. (a)
Notwithstanding section [378-2(a)(8)]:

(1) Inquiry into and consideration of a prospective employee's credit history or credit
report may take place only after the prospective employee has received a conditional offer
of employment, which may be withdrawn if information in the credit history or credit
report is directly related to a bona fide occupational qualification;

(2) The prohibition against an employer's refusal to hire or employ, barring or
terminating from employment, or otherwise discriminating on the basis of credit history
shall not apply to employers who are expressly permitted or required to inquire into an
individual's credit history for employment purposes pursuant to any federal or state law;

(3) The prohibition against an employer's refusal to hire or employ, barring or
terminating from employment, or otherwise discriminating on the basis of credit history
shall not apply to managerial or supervisory employees; and

(4) The prohibition against an employer's refusal to hire or employ, barring or
terminating from employment, or otherwise discriminating on the basis of credit history
shall not apply to employers that are financial institutions in which deposits are insured by
a federal agency having jurisdiction over the financial institution.

(b) For the purposes of this section:

"Managerial employee' means an individual who formulates and effectuates
management policies by expressing and making operative the decisions of the individual's
employer.

"Supervisory employee' means an individual having authority, in the interest of the
employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or
discipline other employees, or responsibility to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the foregoing the exercise of
such authority is not of a merely routine or clerical nature, but requires the use of
independent judgment. [L Sp 2009, ¢ 1, §1]



[§ 4211-12]. Employees of cooperative housing corporations; background checks

The board of directors of a cooperative housing corporation, or the manager of a
cooperative housing project, upon the written authorization of an applicant for
employment as a security guard or manager or for a position that would allow the
employee access to the keys of or entry into the units in the project or access to corporation
funds, may conduct a background check on the applicant, or direct another responsible
party to conduct the check. Before initiating or requesting a check, the board of directors
or the manager shall first certify that the signature on the authorization is authentic and
that the person is an applicant for employment. The background check, at a minimum,
shall require the applicant to disclose whether:

(1) The applicant has been convicted in any jurisdiction of a crime that would tend to
indicate the applicant is unsuited for employment as an employee with access to
corporation funds or the keys of or entry to the units in the project; and

(2) The judgment of conviction has not been vacated.

For purposes of this section, the criminal history disclosure made by the applicant may be
verified by the board of directors, manager, or other responsible party, if so directed by the
board or the manager, by means of information obtained through the Hawaii criminal
justice data center. The board or manager may conduct a criminal history record check
directly through the Hawaii criminal justice data center. The applicant shall provide the
Hawaii criminal justice data center with personal identifying information which shall
include but not be limited to the applicant's name, social security number, date of birth,
and gender. This information shall be secured only for the purpose of conducting the
criminal history record check authorized by this section. Failure of a cooperative housing
corporation or the manager to conduct or verify or cause to have conducted or verified a
background check shall not alone give rise to any private cause of action against the
corporation or manager for acts and omissions of the employee hired.



[§ 514B-133]. Association employees; background check; prohibition

(a) The board, managing agent, or resident manager, upon the written authorization of an
applicant for employment as a security guard or resident manager or for a position that
would allow the employee access to the keys of or entry into the units in the condominium
or access to association funds, may conduct a background check on the applicant or direct
another responsible party to conduct the check. Before initiating or requesting a check, the
board, managing agent, or resident manager shall first certify that the signature on the
authorization is authentic and that the person is an applicant for such employment. The
background check, at a minimum, shall require the applicant to disclose whether the
applicant has been convicted in any jurisdiction of a crime which would tend to indicate
that the applicant may be unsuited for employment as an association employee with access
to association funds or the keys of or entry into the units in the condominium, and the
judgment of conviction has not been vacated.

For purposes of this section, the criminal history disclosure made by the applicant may be
verified by the board, managing agent, resident manager, or other responsible party, if so
directed by the board, managing agent, or resident manager, by means of information
obtained through the Hawaii criminal justice data center. The applicant shall provide the
Hawaii criminal justice data center with personal identifying information, which shall
include, but not be limited to, the applicant's name, social security number, date of birth,
and gender. This information shall be used only for the purpose of conducting the criminal
history record check authorized by this section. Failure of an association, managing agent,
or resident manager to conduct or verify or cause to have conducted or verified a
background check shall not alone give rise to any private cause of action against an

association, managing agent, or resident manager for acts and omissions of the employee
hired.

(b) An association's employees shall not engage in selling or renting units in the
condominium in which they are employed, except association-owned units, unless such
activity is approved by sixty-seven per cent of the unit owners.

§ 514B-3. Definitions

“Resident manager’” means any person retained as an employee by the association to
manage, on-site, the operation of the property.



